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CONTRACT
FOR

ENVIRONMENTAL SERVICES

This Contract, entered into this day of 2003, by the firm of
(hereinafter called CONSULTANT) whose address is:

and San Bernardino Associated Governments/San Bernardino County Transportation Authority (hereinafter
caled SANBAG) whose addressis:

472 North Arrowhead Avenue
San Bernardino, Cdifornia 92401

Whereas, SANBAG desires CONSULTANT to perform certain technical services as hereinafter
described and CONSULTANT desiresto do so for the compensation and in accordance with the terms
and conditions set forth herein.

NOW, THEREFORE, the parties hereto agree as follows:
Article 1 Description of Services

CONSULTANT agrees to perform Services set forth in Attachment "A", in accordance
with high professona engineering and land surveying standards which are generdly
accepted in the State of California, in accordance with the terms and conditions expressed
herein and in the sequence, time, and manner defined therein. The word "Services," as
used herein, includes without limitation, the performance, fulfillment and discharge by
CONSULTANT of all obligations, duties, tasks, and servicesimposed upon or assumed by
CONSULTANT hereunder; and the Services performed hereunder shall be completed to
the satisfaction of SANBAG, with their satisfaction being based on prevailing engineering
standards.

Article 2 Performance Schedule and Force Majeure

21 The Period of Performance by CONSULTANT under this Contract shall

commence on and shdl continue in effect for five (5) years or until
work is completed.

2.2 CONSULTANT shall not be considered in default in the performance of its duties
and obligations with respect to schedule performance to the extent that the
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performance of any obligation is prevented or delayed by Force Mgeure. In any
event, CONSULTANT shall use its best efforts to minimize any schedule
extension or additional cost to SANBAG resulting from such delay. Force Majeure
includes, but isnot limited to, acts of God or of the public enemy, actsor failuresto
act of other agencies, in either their sovereign or contractual capacity, voter
initiatives, legal actions, changes in law, fires, floods, labor disputes, freight
embargoes, unusually severe weather and interference caused by, or failureto act
of, SANBAG, SANBAG'S consultants (other than CONSULTANT), or other third
parties. In every case, the falure to perform must be completely beyond the
control and without the fault or negligence of CONSULTANT.

Contract Price and Cost Principles

31

3.2

3.3

34

3.5

Full compensation to CONSULTANT for full and complete performance of
Services, compliance with al the terms and conditions of this contract, payment by
CONSULTANT of dl obligationsincurredin, or gpplicationto, CONSULTANT'S
performance of Services, and for which CONSULTANT shal furnish al
personnel, facilities, equipment, materials, supplies, and services (except asmay be
explicitly set forth in this Contract as furnished by SANBAG), the total
compensation to CONSULTANT shall not exceed the amounts set forth in 3.2
below.

The total cost for the overall project shall not exceed $ with a
contingency of $ . Utilization of the contingency isnot permitted unless
directed in writing by SANBAG Project Manager. Servicesto be provided under
terms of thiscontract areto be provided on atask order basis and compensated for
as set forth in Attachment “B” which is incorporated herein by reference. Task
order budgets will be negotiated separately and shall include CONSULTANT’S
fee. CONSULTANT Sfeefor servicesisincluded in thetotal estimated contract
cost and shall be based on afixed percentage rate, as noted in Attachment “B”.
CONSULTANT’ Sfeewill be paid by SANBAG on an ear ned basisas set forth
in Section 6.5.

CONSULTANT’ S overhead rates will be fixed, as agreed upon in Attachment
“B” for the duration. The fixed overhead rate will not be subject to adjustment.
Themaximum salary rate established for this contract is $60.00 per hour and shall
remain at thisrate for the duration of this contract. Overtime and premium labor
rates are not permitted without prior authorization from SANBAG.

Not used.

The Cost principles set forth in Part 31 of the Federd Acquisition Regulation
(FAR) as constituted on the effective date of this contract shall be utilized to
determine allowableness of costs under this Contract and may be modified from
time to time by amendment of the Contract.

351 The CONSULTANT agreesto comply with Federal proceduresin

PAGE 4 OF 25



Article4

Articleb

Article 6

0:/A03045.D0C
TN 0325200

accordance with 49 CFR, part 19, Uniform Administrative
Requirements for Grants and Cooperative Agreements to State and
Local Governments.

3.5.2 Any costsfor which payment has been madeto CONSULTANT that are
determined by subsequent audit to be unallowalle under 48 CFR, Federd
Acguisition Regulations System, Chapter 1, Part 31 et seq., or 49 CFR,
Part 18, Uniform Administrative Requirements for Grants and
Cooperative Agreements to State and L ocal Governments are subject to
repayment by CONSULTANT to SANBAG.

3.5.3 Any subcontract, entered into as aresult of this contract shall contain all
of the provisions of this Section 3.5.

3.6 Any Services provided by the CONSULTANT not specifically covered by the
Scope of Services (Attachment “A”) shall not be compensated without prior
written authorization from SANBAG. It shall be CONSULTANT sresponsibility
to recognize and notify SANBAG when services not covered by the Scope of
Services have been requested or arerequired. All changesand/or modificationsto
the Scope of Services shall be made in accordance with Article 12, Changes.

Availability of Funds

This Contract is awarded on the contingency of availability of funds. The obligation of
SANBAG is conditioned upon the availability of funds which are alocated and available
for the payment of such an obligation. If funds are not allocated and available for the
continuance of Services performed by CONSULTANT, Services directly or indirectly
involved may be suspended or terminated by SANBAG at the end of the period for which
fundsare available. When SANBAG becomes aware that any portion of Serviceswhich
will or may be affected by a shortage of funds, it will immediately so notify
CONSULTANT. Nothing herein shdl rdieve SANBAG from its obligation to
compensate CONSULTANT for Services performed pursuant to this Contract. No
penalty shall accrue to SANBAG in the event this provision is exercised.

Taxes, Duties, Fees

Except to the extent expressy provided otherwise elseawhere in this Contract,
CONSULTANT shall pay when due, and the compensations set forth in "Article 3" shal
be inclusive of al @ loca, municipa, date, and federal sales and use taxes, b) excise
taxes, c) taxes on persona property owned by CONSULTANT, and d) all other
governmental fees and taxes or charges of whatever nature applicableto CONSULTANT
to enable it to conduct business.

Invoicing and Payments

6.1 Except to the extent expressly stated otherwise elsewhere in this Contract, the
compensation of CONSULTANT as provided herein shall be payable in monthly
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6.2

6.3

6.4

6.5

6.6

6.7

payments, forty-five (45) caendar days after receipt by SANBAG of aninvoice
prepared in accordance with instructions below.

CONSULTANT shall prepare al invoicesin aform satisfactory to and approved
by SANBAG and it shdl be accompanied by documentation supporting each
element of measurement and/or cost. Each invoicewill befor afour to five week
period. Any invoice submitted which fails to comply with the terms of this
Contract, including the requirements of form and documentation, may be returned
to CONSULTANT. Any costsincurred by CONSULTANT in connection with
the resubmission of aproper invoice shal beat CONSULTANT'S sole expense.

CONSULTANT shal furnish evidence, satisfactory to SANBAG, that all labor
and materias furnished and equipment used during the period covered by the
invoice have been incurred. SANBAG shall not be obligated to make paymentsto
CONSULTANT until CONSULTANT furnishes such evidence.

CONSULTANT shdl include a statement and release with each invoice,
satisfactory to SANBAG, that CONSULTANT has fully performed Services
pursuant to this Contract for the period covered, and that al clams of
CONSULTANT and its subcontractors for Services during the period will be
satisfied upon the making of such payment. SANBAG srd| not be obligated to
make payments to CONSULTANT until CONSULTANT furnishes such
statement and release.

CONSULTANT shall submit separate progress invoices, within each task order,
(marked with SANBAG'S contract and job humbers) to SANBAG each month
within fifteen (15) calendar days after the cutoff date. Progress invoices shall

include request for payment for Services (including additional Services authorized
by SANBAG's contract manager) completed by CONSULTANT during each
progress hilling period. The cutoff date for CONSULTANT'S progress invoice
shall be consistent from each period. Each task order progress payment shall be
for cost incurred plus the earned fee completed by CONSULTANT, as
determined by SANBAG in accordance with the terms of this Gontract and
approved by SANBAG, as of the working day nearest the mutually agreed cutoff
date. Earned fee shal be caculated by multiplying percent complete for the
applicabletask order by theprime consultant’ sdirect labor and over head for
each task order. Payment shall not be construed to be an acceptance of Services.

CONSULTANT shall forfeit the fee portion of the progress payment for the
periodif CONSULTANT failsto submit an invoice within sixty (60) caendar days
after the cutoff date.

CONSULTANT shall forfeit al costsincurred if CONSULTANT failsto submit
an invoice within one-hundred twenty (120) calendar days after the cutoff date.
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Documentation and Right of Audit

CONSULTANT shdl keep and maintain al books, papers, records, accounting records
including but not limited to al direct and indirect costs allocated to Services, files, accounts,
reports, cost proposals with backup data, and al other materia relating to Services.
Consultant shall upon request, make all such materias available to SANBAG or its
designee at any reasonable time during the term of the contract and for three (3) years
from the date of final payment to CONSULTANT, for auditing, inspection and copying.
CONSULTANT shdl insert in each of its subcontracts the above requirement.
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Responsibility of the Engineer

8.1 The CONSULTANT shall be responsible for the professiona quality, technica
accuracy, and the coordination of al calculations, drawings, notes and other
services furnished by the CONSULTANT under terms of this Contract.

8.2 In addition to any other requirements of this Contract or duties and obligations
imposed on CONSULTANT by law, the CONSULTANT shdl, as an integra
part of its services, employ qudity control procedures that identify potentid risks
and uncertaintiesrelated to construction of the project and the services performed
by CONSULTANT within the areas of CONSULTANT services and expertise.
Risks that may be encountered include, but are not limited to, soil conditions,
constructability, factors of safety, impact on adjacent properties, public safety, and
environmental considerations. At any time during performance of the contracted
Scope of Services, should the CONSULTANT observe, encounter, or identify any
unusua circumstances or uncertainties which could pose potential risk and
uncertainties, CONSULTANT shal immediately document such matters and
notify SANBAG of said circumstances and related concerns. CONSULTANT
shdl dso smilarly notify SANBAG in regard to the possibility of any natura
catastrophe, potential failure, or any situation that exceeds design assumptionsand
could precipitate a failure. Notifications under this paragraph shall be specific,
clear and timely, and in a form which will enable SANBAG to understand and
evaluate the magnitude and effect of the risk and uncertainties involved.

Reporting Requirements/Deliverables

All Reports and deliverables shall be submitted in accordance with Attachment "A".
Permits and Licenses

CONSULTANT shal (without additional compensation) keep current al governmental

permits, certificates and licenses (including professional licenses) necessary for
CONSULTANT to perform Services.
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Technical Direction

111

112

Performance of Services under this Contract shall be subject to the technical
direction of the SANBAG Contract Manager, or his designee, as identified in
Attachment "A", Scope of Services, attached to this Contract. The SANBAG
Contract manager will identify his designee, in writing to CONSULTANT, with
the notice to proceed and subsequently with any changes during the contract
period. Theterm "Technica Direction” is defined to include, without limitation:

1111

11.1.2

1113

Directionsto the CONSULTANT which redirect the contract effort,
shift work emphasis between wark areas or tasks, require pursuit of
certain lines of inquiry, fill in details or otherwise serve to accomplish
the contractua Scope of Services.

Provision of written information to the CONSULTANT which assists
in the interpretation of drawings, reports, or technical portions of
Service description.

Review and, where required by the contract, approva of technica
reports, drawings, specifications and technica information to be
delivered by the CONSULTANT to SANBAG or Caltransunder the
contract.

Technical direction must be within the Scope of Servicesin the contract. The
SANBAG Contract Manager or designee does not have the authority to, and may
not, issue any technicd direction which:

1121

11.2.2

11.2.3

1124

11.25

11.2.6

Congtitutes an assignment of additional Services outside the Scope of
Services;

Constitutes a change as defined in the contract clause entitled
"Changes’;

In any manner causes an increase or decrease in the Contract's
estimated cost or price or thetime required for contract performance;

Changes any of the expressed terms, conditions or specifications of
the contract; or

Interfereswith the CONSULTANT'Sright to perform the terms and
conditions of the contract.

A fallure of the CONSULTANT and Contract Administrative
Manager to agree that the technical direction is within the scope of
the contract, or afailure to agree upon the contract action to be taken
with respect thereto shall be subject to the provisions of the clause
entitled "Disputes’.
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11.3

114

All technical directions shal be issued in writing by the SANBAG Contract
Manager or his designee.

The CONSULTANT shal proceed promptly with the performance of technical
directions duly issued by the SANBAG Contract Manager or his designee, in the
manner prescribed by this article and within his authority under the provisions of
thisclause. If, inthe opinion of the CONSULTANT, any instruction or direction
by the SANBAG Contract Manager or his designee, fals within one of the
categories defined in 11.2.1 through 11.2.5 above, the CONSULTANT shall not
proceed but shall notify the Contract Manager in writing within five (5) working
days after receipt of any such instruction or direction and shall request the
Contract Manager to modify the contract accordingly. Upon receiving the
notification from the CONSULTANT, the Contract Manager shall:

1141 Advise the CONSULTANT in writing within thirty (30) days after
receipt of the CONSULTANT'S letter that the technical direction is
or is not within the scope of the contract "Changes' clause of the
contract;

1142 Advisethe CONSULTANT within areasonabletimethat SANBAG
will or will not issue a written change order.

Changes

121

12.2

12.3

The Services shal be subject to changes by additions, deletions, or revisons
thereto by SANBAG. CONSULTANT will be advised of any such changes by
written notification from SANBAG describing the change.

Promptly after such written notification of changeisgivento CONSULTANT by
SANBAG, CONSULTANT and SANBAG will attempt to negotiate a mutualy
agreeable change in compensation or time of performance and amend the
Contract accordingly. If sufficient fundsexist in the contingency, SANBAG may,
at its option, provide written direction to CONSULTANT that contingency funds
may be used for compensation for the change. If CONSULTANT and
SANBAG are unableto agree on the compensation change, the CONSULTANT
may make a claim per Article 20, CLAIMS. CONSULTANT shal have no
obligation to perform the changes, and shal not be entitled to compensation for
Services performed on such changes, prior to the execution of the change order
relating to the changes required by SANBAG.

CONSULTANT shal not suspend performance of this Contract during the
negotiation of any change order, except as may be directed by SANBAG.
CONSULTANT sndl perform al changesin accordance with al thetermsof this
contract.
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Federal and State Mandatory Provisions

131

Equa Employment Opportunity/Nondiscrimination

13.11

13.1.2

13.1.3

13.14

13.15

In connection with the execution of this contract, the
CONSULTANT shdl not discriminate directly or indirectly against
any employee or applicant for employment because of race, color,
religion, sex, age, or national origin. The CONSULTANT shdl take
afirmative action to insure that applicants are employed, and that
employees are treated during employment, without regard to their
race, color, religion, sex, age, or nationa origin. Such action shall
include, but not be limited to, the following: employment, upgrading,
demotion, or transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and
sdlections of training, including apprenticeship. The CONSULTANT
agrees to post in conspicuous places available to employees and
applicants for employment notices setting forth the provisions of the
Equa Opportunity clause.

The CONSULTANT shdll, in dl solicitations or advertisesments for
employees placed by or on behalf of the CONSULTANT, state that
all qualified applications shall receive consideration for employment
without regard to race, color, religion, sex, age, or nationd origin.

The CONSULTANT shall send to each labor union or representative
of workers with which it has a collective bargaining agreement or
other contract or understanding, a notice advising the labor union or
workers representative of the CONSUL TANT's commitments under
this Equa Opportunity clause, and shall post copies of the notice in
conspicuous places available to employees and applicants for
employment.

The CONSULTANT shall comply with al provisions of Executive
Order N011246 as amended by Executive Order 11375, and as
supplementedin Department of Labor regulations (41 CFR, Part 60),
and shall permit access to its books, records, and accounts by
SANBAG and the Secretary of Labor for purposes of investigation to
ascertain compliance with such rules, regulations, and orders.

In the event of the CONSULTANT'S noncompliance with the Equal
Opportunity clause of this contract or any of the said rules,
regulations, or orders, this contract may be canceled, terminated, or
suspended, in whole or in part, and the CONSULTANT may be
declared indigible for further government contracts in accordance
with procedures authorized in Executive Order No. 11246 as
amended by Executive Order 11375, and as supplemented in
Department of Labor Regulations (41 CFR, Part 60).
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13.2

13.1.6

The CONSULTANT shall include the provisions of paragraphs
(13.1.1) through (13.1.6) of this Sectionin every subcontract or
purchase order unless exempted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to Section 204 of Executive Order
No. 112346 as amended by Executive Order 11375, and as
supplemented in Department of Labor regulations (41 CFR, Part 60),
so that such provisons will be binding upon each subcontract or
vendor. The CONSULTANT shall take such action with respect to
any subcontract or purchase order as SANBAG may direct as a
means of enforcing such provisons, including sanctions for
noncompliance.  Provided, however, that in the event the
CONSULTANT becomesinvolvedin, or isthreatened with, litigation
with a subcontractor or vendor as a result of such direction by
SANBAG, the CONSULTANT may request SANBAG to enter into
such litigation to protect the interests of SANBAG.

Handicapped Workers

1321

The CONSULTANT will not discriminate against any employee or
applicant for employment because of physical or mental handicap in
regard to any position for which the employee or gpplicant for
employment isqualified. The CONSULTANT agreesto take action
to employ, advance in employment and otherwise treat qualified
handicapped individuals without discrimination based upon their
physical or mental handicap in al employment practices such as the
following: employment, upgrading, demotion or transfer, recruitment,
advertising, layoff or termination, rates of pay or other forms of
compensation, and selection for training, including apprenticeship.

Conflict of Interest

141

14.2

Key Personnel

151

The CONSULTANT agreesthat it presently has no interest and shall not acquire
any interest, direct or indirect, which would conflict in any manner or degree with
the performance of servicesrequired to be performed under this Agreement. The
CONSULTANT further agrees that in the performance of this Agreement, no

person having any such interest shall be employed.

No portion of the funds received by the CONSULTANT under this Agreement

shall be used for political activity or to further the election or defeat of any
candidate for public office.

The personnel specified in 15.2 below are considered to be essential to Services
being performed hereunder. Prior to diverting any of the specified individuas to
other projects, or realocation of tasks and hours of Services which are the
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152

responsbility of key personnd to other personnel, the CONSULTANT shdll notify
SANBAG reasonably in advance and shal submit justifications (including
proposed substitutions) in sufficient detail to permit evaluation of theimport on the
project. Diversion or redlocation of key personne shall be subject to written
approval by SANBAG. SANBAG aso reserves the right to approve proposed
substitutions for key personnel.

Key Personnel are:

Representations

CONSULTANT agrees with SANBAG that services supplied by CONSULTANT in

performance of this Contract shall be supplied by personnel who are careful, skilled,

experienced and competent in their respective trades or professons. CONSULTANT
agrees that he is supplying professiond services, findings, and/or recommendationsin the
performance of this Contract and agreeswith SANBAG that the same shall conformwith
high professional and engineering principlesand standardswhich are generaly accepted in
the State of California

Proprietary Rights/Confidentiality

171

17.2

17.3

174

If, as a part of the Contract, CONSULTANT is required to produce Products,
then CONSULTANT, if requested by SANBAG, shal deliver to SANBAG the
origind of al such Products which shall become the property of SANBAG.

All materials, documents, data or information obtained from SANBAG'sdatafiles
or any SANBAG medium furnished to CONSULTANT in the performance of
this Contract will at dl times remain the property of SANBAG. Such data or
information may not be used or copied for direct or indirect use outside of this
Project by CONSULTANT without the express written consent of SANBAG.

Except as reasonably necessary for the performance of Services,
CONSULTANT and its employees and agents shal hold in confidence the
materiadls and information referred to in this Article 17, PROPRIETARY
RIGHTS/CONFIDENTIALITY, which are produced by CONSULTANT for
SANBAG in the performance and completion of CONSULTANT'S Services
under the Contract, until released in writing by SANBAG, except to the extent
such materials and information become a part of public domain information
through no fault of CONSULTANT, or its employees or agents.

CONSULTANT shall not use SANBAG'S name or photographs of the Project in
any professiona publication, magazine, trade paper, newspaper, seminar or other
medium without first receiving the express written consent of SANBAG.
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175

17.6

All pressreleases relating to the Project or this Contract, including graphic display
information to be published in newspapers, magazines, and other publications, are
to bemade only by SANBAG unless otherwise agreed to by CONSULTANT and
SANBAG.

CONSULTANT agreesthat it, and its employees, agents, and subcontractorswill

hold confidential and not divulge to third parties without the prior written consent
of SANBAG, any information obtained by CONSULTANT from or through

SANBAG in connection with CONSULTANT's performance of this Contract,

unless (a) theinformation was known to CONSULTANT prior to obtaining same
from SANBAG pursuant to aprior contract; or (b) the information was at thetime
of disclosureto CONSULTANT, or thereafter becomes part of the public domain,

but not asaresult of the fault or an unauthorized disclosure of CONSULTANT or
its employees, agents, or subcontractors, or (c) the information was obtained by
CONSULTANT from a third party who did not receive the same, directly or
indirectly, from SANBAG and who had, to CONSULTANT'S knowledge and
belief, the right to disclose the same.

Terminations

18.1

Termination for Convenience. SANBAG shall havetheright at any time, with or
without cause, to terminate further performance of Servicesby written noticeto
CONSULTANT specifying the date of termination. On the date of such
termination stated in said notice, CONSULTANT shdl discontinue performance
of Services and shall preserve Work in progress and completed Work, pending
SANBAG'S ingruction, and shall turn over such Work in accordance with

SANBAG's instructions.

18.1.1 CONSULTANT shal ddiver to SANBAG, in accordance with
SANBAG'S ingtructions, all Products prepared by CONSULTANT
or its subcontracts or furnished to CONSULTANT by SANBAG.
Upon such delivery, CONSULTANT may theninvoice SANBAG for
payment in accordance with the terms hereof.

18.1.2 If CONSULTANT hasfully and completely performed al obligations
under this Contract up to the date of termination, CONSULTANT
shdl be entitled to receive from SANBAG as complete and full
settlement for such termination a pro rata share of the contract cost
and apro rata share of any fixed fee, for such Services satisfactorily
executed to the date of termination.

18.1.3 CONSULTANT shall be entitled to receive the actual cost incurred
by CONSULTANT to return CONSULTANT's field tools and
equipment, if any, to it or its suppliers premises, or to turn over Work
in progress and Productsin accordance with SANBAG'sinstructions
plus the actual cost necessarily incurred in effecting the termination.
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18.2 Termination for Cause. In the event CONSULTANT shall file a petition in
bankruptcy, or shall make agenera assignment for the benefit of itscreditors, or if
apetition in bankruptcy shal befiled against CONSULTANT or areceiver shall
be appointed on account of its solvency, or if CONSULTANT shdl default inthe
performance of any express obligation to be performed by it under this Contract
and shdl fail to immediately correct (or if immediate correction is not possible,
shall fail to commence and diligently continue action to correct) such default within
ten (10) caendar days following written notice thereof, SANBAG may, without
prejudice to any other rights or remedies SANBAG may have, (@) hold in
abeyance further payments to CONSULTANT; (b) stop any services of
CONSULTANT or its subcontractors related to such failure until such failureis
remedied; and/or (c) terminate this Contract by written noticeto CONSULTANT
specifying the date of termination. In the event of such termination by SANBAG,
SANBAG may take possession of the Products and finish Services by whatever
method SANBAG may deem expedient. A waiver by SANBAG of one default
of CONSULTANT shall not be considered to be a waiver of any subsequent
default of CONSULTANT, nor be deemed to waive, amend, or modify any term
of this Contract.

18.2.1 In the event of termination CONSULTANT shal ddiver to
SANBAG dl finished and unfinished Products prepared by
CONSULTANT or its subcontractors or furnished to
CONSULTANT by SANBAG.

18.3  All dlamsfor compensation or reimbursement of costs under any of the foregoing
provisons shal be supported by documentation submitted to SANBAG,
satisfactory in form and content to SANBAG and verified by SANBAG. Inno
event shall CONSULTANT be entitled to any prospective profits or any damages
because of such termination.

Stop Work Orders

Upon failure of CONSULTANT or its subcontractors to comply with ay of the
requirements of this Contract, SANBAG shall have the authority to stop any operations of
CONSULTANT or its subcontractors affected by such failure until such failure is
remedied or to terminate this Contract in accordance with Article 18. No part of thetime
lost due to any such stop orders shall be made the subject of aclaim for extension of time
or for increased costs or damages by CONSULTANT.

Claims

CONSULTANT shall give SANBAG written notice within seven (7) days after the
happening of any event which CONSULTANT believes may give rise to a clam by
CONSULTANT for an increase in the Contract Price or in the scheduled time for
performance. Within fourteen (14) days after the happening of such events,
CONSULTANT shall supply SANBAG with a statement supporting CONSULTANT'S
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claim, which statement shall include CONSUL TANT'S detailed estimate of the changein
Contract Price and scheduled time occasioned thereby. SANBAG shdl not beliablefor,
and CONSULTANT hereby waives, any claim or potential claim of CONSULTANT of
which CONSULTANT knew or should have known and which was not reported by
CONSULTANT in accordance with the provisions of this Article. CONSULTANT
agreesto continue performance of Servicesduring thetimeany claim of CONSULTANT
hereunder is pending. SANBAG shall not be bound to any adjustments in the Contract
Price or scheduled time for CONSULTANT's claim unless expressdy agreed to by
SANBAG in writing and any such adjustments in the Contract Rice so agreed to in
writing shal be paid to CONSULTANT by SANBAG. No clam hereunder by
CONSULTANT shall be alowed if asserted after final payments under this Contract.

Insurance

In order to accomplish the indemnification herein provided for, but without limiting the
indemnification, CONSULTANT shdl secure and maintain throughout the term of the
contract the following types of insurance with limits as shown:

21.1 Professiona Liability Insurance coverage in an amount not less than $1,000,000,
per clam and in the aggregate. CONSULTANT shal secure and maintain this
Insurance throughout the term of this contract and for a minimum of three (3)
years after completion and acceptance of Services by SANBAG.

21.2  Workers Compensation Insurance or state-approved salf-insuranceprograminan
amount and form to meet al applicable requirements of the Labor Code of the
Sate of Cdifornia, including Employers Ligbility with $250,000 limits, covering dl
persons providing services on behalf of CONSULTANT.

21.3 Comprehensive Generd Liability Insurance or Commercid Genera Liability
Insurance, including coverage for Premises and Operations, Contractua Liability,
Persond Injury Liability, BroadForm Property Damage and Independent
Contractors Liability, in an amount of not less than $1,000,000 per occurrence,
combined single limit, and $3,000,000 in the aggregate written on an occurrence
form.

21.4  Comprehensive Automobile Liability Coverage, including owned, non-owned and
hired automobiles, in an amount of not less than $1,000,000 per occurrence,
combined single limit, and in the aggregate written on an occurrence form.

215 Proof of Coverage. CONSULTANT shall immediately furnish certificates of
insurance to SANBAG evidencing the insurance coverage required above, prior to
the commencement of performance of services hereunder, and such certificates
shall include San Bernardino Associated Governments/San Bernardino County
Transportation Authority and Fluor Daniel, Inc. (project administration consultant)
as additional insured on Comprehensve Generd Liability Insurance or
Commercia Genera Liability Insurance and auto insurance. The certificates shall
providethat such insurance shall not be terminated without thirty (30) dayswritten
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noticeto SANBAG, and CONSULTANT shall maintain such insurance from the
time CONSULTANT commences performance of services hereunder until the
completion of such services.

I ndemnity

CONSULTANT agrees to indemnify, hold harmless, and defend SANBAG, and their
officers, employees (past and present), agents, and representativesincluding Fluor Danidl,
Inc., from and againgt:

221

22.2

Any claim, cause of action, ligbility, loss, cost or expense arising from infringement
or improper appropriation or use by SANBAG of trade secrets, proprietary
information, know-how, copyright rights or inventions, arising out of the use of
methods, processes, designs, information, or other items furnished or
communicated to SANBAG by CONSULTANT in connection with performance
of Services; and

Any claim, cause of action, ligbility, loss, cost or expense, on account of injury to
or death of persons or damage to or loss of property which arises out of or is
aleged to arise out of the negligence or wrongful acts of CONSULTANT or its
subcontractors, employees, or agents, in the performance of Services, and includes
any and al expenses, including attorneys fees, incurred by SANBAG for lega

action to enforce CONSUL TANT'S indemnification obligations hereunder.

Owner ship of Drawings and Data

All drawings, specifications reports and other data devel oped by CONSULTANT under
this agreement shall become the property of SANBA G when prepared, whether delivered
to SANBAG or not.

Subcontracts

241

24.2

CONSULTANT shal not subcontract performance of al or any portion of
Services under this Contract, excepting subcontractors listed in the
CONSULTANT'S proposd, without first notifying SANBAG of the intended
subcontracting and obtaining SANBAG'S approval inwriting of the subcontracting
and the subcontractor. The definition of subcontractor and the requirements for
subcontractors hereunder shall include all lower-tier subcontracts.

CONSULTANT agreesthat any and all subcontractors of CONSULTANT will
comply with the terms of this Contract applicable to the portion of Services
performed by them. If requested by SANBAG, CONSULTANT shall furnish
SANBAG a copy of the proposed subcontract for SANBAG'S approval of the
terms and conditions thereof and shall not execute such subcontract until
SANBAG has approved such termsand conditions. SANBAG approval shall not
be unreasonably withheld.
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24.3  Approva by SANBAG of any servicesto be subcontracted and the subcontractor
to perform said services will not relieve CONSULTANT of any responsibility or
liability in regard to the acceptable and complete performance of said services.

Inspection and Access

SANBAG ghdl a dl times have access during norma business hours to
CONSULTANT's operations and products wherever they arein preparation or progress,
and CONSULTANT shal provide sufficient, safe, and proper facilities for such access
and ingpection thereof. Ingpection or lack of ingpection by SANBAG, shall not be deemed
to be a waiver of any of their rights to require CONSULTANT to comply with the
Contract or to subsequently reject unsatisfactory services or products.

Independent Contractor

CONSULTANT is and shal be a dl times an independent CONTRACTOR.
Accordingly, all Services provided by CONSULTANT shall be done and performed by
CONSULTANT under the sole supervision, direction and control of CONSULTANT.
SANBAG shdl rely on CONSULTANT for results only, and shal have no right a any
time to direct or supervise CONSULTANT or CONSULTANT's employees in the
performance of Services or asto the manner, means and methods by which Services are
performed. All workers furnished by CONSULTANT pursuant to this Contract, and all
representatives of CONSULTANT, shall be and remain the employees or agents of
CONSULTANT or of CONSUL TANT'ssubcontractor(s) at al times, and shall not at any
time or for any purpose whatsoever be considered employees or agents of SANBAG.

Precedence

27.1 The Contract documents consist of these General Terms and Conditions and
Attachment "A", Scope of Services, Attachment AB@ Billing Rate Schedule,
CONSULTANT's Statement of Qualifications and SANBAG's Request for
Qualifications are incorporated herein by reference.

27.2 Thefollowing order of precedence shall apply:
27.2.1 This Contract, its General Terms and Conditions, and Attachments
27.2.2 CONSULTANT's Statement of Qualifications
27.2.3 SANBAG's Request for Qualifications

27.3  Intheevent of an express conflict between the documentslistedin Article 27.2, or
between any other documents which are apart of the Contract, CONSULTANT
shdll notify SANBAG immediately and shdl comply with SANBAG's resol ution of
the conflict.

Communications and Notices
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28.1

Any and al notices permitted or required to be given hereunder shall be deemed
duly given (@) upon actua delivery, if ddivery is persondly made; or (b) upon
ddivery into the United States Mall if delivery is by postage paid certified mail
(return receipt requested), fax or private courier. Each such notice shall be sent
to the respective party at the address indicated below or to any other address as
the respective parties may designate from time to time by a notice given in
accordance with this Article 28. A change in address may be made by notifying
the other party in writing.

For CONSULTANT:

Name:
Address:
Attn:
Phone:
Fax:
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28.2

For SANBAG:

Name: San Bernardino Associated Governments

Address: 444 North Arrowhead Avenue, Suite 203
San Bernardino, Cdifornia 92401

Attn: Mr. Gary W. Moon

Phone: (909) 889-8611 x153

Fax: (909) 388-2002

All communications pursuant to or in connection with this Contract shall be
marked with SANBAG's contract and job numbers.

Disputes

291

29.2

In the event any dispute arises between the parties hereto under or in connection
with this Contact (including but not limited to disputes over payments,
reimbursements, costs, expenses, services to be performed, Scope of Services
and/or time of performance), the dispute shall be decided by he Contract
Manager of SANBAG or his duly authorized representative within thirty (30)
caendar days after notice thereof in writing which shall include a particular
statement of the grounds of the dispute. If CONSULTANT does not agree with
the decision, then CONSULTANT shal have thirty (30) calendar days after
receipt of the decision in which to file awritten appeal thereto with the Executive
Director of SANBAG. If the Executive Director failsto resolve the disputein a
manner acceptable to CONSULTANT, then such appeal shal be decided by a
court of competent jurisdiction.

During resolution of the dispute, CONSULTANT shall proceed with performance
of this Contract with due diligence.

Gratuities

CONSULTANT, its employees, agents, or representatives shal not offer or give to an
officer, officia, or employee of SANBAG or Fluor Danid, Inc., gifts, entertainment,

payments, loans, or other gratuitiesto influence the award of acontract or obtain favorable
treatment under a contract.

Review and Acceptance

311

All Services performed by CONSULTANT shall be subject to periodic review
and approva by the representatives of SANBAG at any and all places where
such performance may be carried on. Failure of SANBAG to make such review,
or to discover defective Work, shall not prejudice the rights of SANBAG at the
time of final acceptance. All Services performed by CONSULTANT shall be
subject to periodic and fina review and acceptance by SANBAG upon completion
of al Services.
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31.2 When Services have been completed and the products have been delivered to
SANBAG, CONSULTANT shall so advise SANBAG in writing. SANBAG
acceptance shall be based on those provisions set forth in the Scope of Services,
Attachment "A" within thirty (30) working days of receipt of such notice,
SANBAG shall give CONSULTANT written notice of final acceptance or any
Services and Work which have yet to be completed or which are unsatisfactory.

31.3 Inthe event SANBAG does not accept Services or Products as submitted then
upon their subsequent completion, CONSULTANT shdl agan so notify
SANBAG, and within the above specified time period SANBAG shal give
CONSULTANT written notice of final acceptance or notice that the specified
unfinished Services or Products have not yet been completed or are till not
satisfactory. Inthelatter instance, the foregoing procedures with respect to such
specified unfinished Services or Productswill be repeated. Final acceptance shall
not congtitute a waiver or abandonment of any rights or remedies available to
SANBAG under this Contract or by law.

Safety

CONSULTANT shall comply dtrictly with al local, municipal, state, and federa safety and
hedlth laws, orders and regulations applicable to CONSULTANT'S operations in the
performance of Services hereunder.

Assignment

CONSULTANT shall not assign this Contract wholly or in Part, voluntarily, by operation
of law, or otherwise without first obtaining the written consent of SANBAG. Subject to
the foregoing, the provisions of this Contract shall extend to the benefit of and be binding
upon the successors and assigns of the parties hereto.

Amendments

This Contract may only be changed by an amendment duly executed by CONSULTANT
and SANBAG except, that changes to the Contract to implement administrative changes
such as approved changes in key personnel may be made by administrative amendment
signed by CONSULTANT and SANBAG's Contracts Manager or other duly authorized
representative.

Governing Law and Venue

This Contract shdl be subject to the law and jurisdiction of the State of Cdifornia. The
parties acknowledge and agree that this agreement was entered into and intended to be
performed in whole or substantial part in San Bernardino County, Cdifornia. The parties
agreethat the venue for any action or claim brought by any party to this agreement will be
the Central District of San Bernardino County. Each party hereby waivesany law or rule
of court which would allow them to request or demand a change of venue. If any action
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or claim concerning this agreement is brought by any third party, the parties hereto agree
to use their best efforts to obtain a change of venue to the Central District of San
Bernardino County.

Suspension of Services

36.1 SANBAG may a any time, and from timeto time, by written Notice (" Suspension
of Work Order") to CONSULTANT, suspend further performance of Servicesby
CONSULTANT. Said Suspension of Services Order shall specify the date of
suspension and the estimated duration of the suspension. Upon receiving any such
Suspension of Work Order, CONSULTANT shall promptly suspend further
performance of Services to the extent specified, and during the period of such
suspension shall properly care for and protect al Services in progress. Such
suspensions shall not exceed more than one hundred twenty (120) consecutive
calendar days each, nor aggregate more than one hundred eighty (180) calendar
days, and, if they do, CONSULTANT may, if it so eects by notifying SANBAG
in writing, consider that this Contract has been terminated for convenience of
SANBAG. If the Contract has not been so terminated by CONSULTANT, then
SANBAG may at any time withdraw the Suspension of Services Order astodl or
part of the suspended Services by written notice to CONSULTANT specifying
the effective date and scope of withdrawal, and CONSULTANT shall resume
diligent performance of Services for which the suspension is withdrawn on the
specified effective date of withdrawal.

36.2 If CONSULTANT believesthat any such suspension or withdrawal of suspension
justifies modification of the contract compensation, CONSULTANT may request
additional compensation and CONSULTANT and SANBAG will attempt to
negotiate a mutual ly acceptable change in compensation and amend the Contract
accordingly. If CONSULTANT and SANBAG are unableto agree on achange
in compensation, CONSULTANT may request adjustmentsto either the Contract
Price or the scheduled time for performance in accordance with Article 20,
CLAIMSherein. Inno event shall CONSULTANT beentitled to any prospective
profits or any damages because of such suspension.

Contingent Fee

The CONSULTANT warrants, by execution of this Contract, that no person o sdling
agency has been employed or retained to solicit or secure this contract upon an agreement
or understanding for a Commission, percentage, brokerage, or contingent fee, excepting
bonafide employees or bonafide established commercial or salling agenciesmaintained by
the CONSULTANT for the purpose of securing business. For breach or violation of this
warranty, SANBAG hasthe right to annul this Contract without liability, pay only for the
value of Servicesactually performed, or initsdiscretion, to deduct from the Contract price
or consideration, or otherwise recover, the full amount of such commission, percentage,
brokerage, or contingent fee.
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Article 38 L ocation of Performance

38.1

38.2

38.3

This contract is awarded based upon CONSULTANT’'S agreement and
statements contained in CONSULTANT’ S proposd/qudifications document, that
a minimum of 50 % by dollar vaue of the total value of this contract and all
amendments, including Services performed by subconsultarts, shal be physicaly
performed in offices located within San Bernardino County.

Consultant shal include a statement on each invoice as to the cumulative amount
of dl Servicesto date, by dollar value that has been performed in offices|ocated
in San Bernardino County. CONSULTANT project manager shall certify in
writing that this percentage is correct to the best of his’her knowledge.

At completion of this contract should CONSULTANT havefailed to achievethe
percentage agreed upon in Article 38.1, then CONSULTANT shal forfeit the
entire fixed fee including any retention. SANBAG shdl have the right at its
discretion, to deduct the entire amount of the fixed fee from CONSULTANT'S
invoicesat any time. Actionstaken under thisarticle shall not limit or congtitutea
waiver or abandonment of any rights or remedies available to SANBAG under
this Contract or by law.

Article 39 Entire Document

39.1

39.2

39.3
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This Contract and its attachments congtitute the sole and only agreement
governing Services and supersedes any prior understandings, written or oral,
between the parties respecting the within subject matter. All previous proposals,
offers, and other communications, written or ora, relative to this Contract, are
superseded except to the extent that they have been incorporated into this
Contract.

No agent, employee or representative of SANBAG has any authority to bind
SANBAG to any affirmation, representation or warranty outside of, or in conflict
with, the stated terms of this Contract, and CONSULTANT hereby stipulatesthat
it has not relied, and will not rely, on same.

Asthis Contract was jointly prepared by both parties, the language in all parts of

this Contract will be construed, in all cases, according to itsfair meaning, and not
for or againgt either party.
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Attorney’s Feesand Jury Trial Waiver

40.1

CONSULTANT and SANBAG hereby waivetheir respectiveright totria by jury
and agree to accept trid by judge alone of any cause of action, clam,
counterclaim or cross-complaint in any action, proceeding and/or hearing brought
by ether CONSULTANT against SANBAG or SANBAG aganst
CONSULTANT on an matter whatsoever arising out of, or in any way connected
with, this agreement, the relationship of CONSULTANT and SANBAG, or any
clam of injury or damage, or the enforcement of any remedy under any law,
dtatue, or regulation, emergency or otherwise, now or hereafter in effect,
regardless of whether such action or proceeding concerns any contract or tort or
other clam. THE PARTIES ACKNOWLEDGE THAT THIS WAIVER OF
JURY TRIAL ISA MATERIAL INDUCEMENT TO EACH OF THEM TO
ENTER INTO THIS AGREEMENT AND THAT THEY WOULD NOT
HAVE ENTERED INTO THIS AGREEMENT WITHOUT THIS JURY
TRIAL WAIVER. THE PARTIES FURTHER AGREE THAT EACH OF
THEM HASHAD THE OPPORTUNITY TO CONSULT WITH COUNSEL
OF ITS OWN CHOOSING IN CONNECTION WITH THIS JURY TRIAL
WAIVER AND UNDERSTANDSTHE LEGAL EFFECT OF THISWAIVER.

If any legd actionisinstituted to enforce or declare any party’ srights hereunder,
each party, including the prevailing party, must bear its own costs and attorneys
fees. This paragraph shall not apply to those costs and attorneys’ fees directly
arising from any third party legal action against aparty hereto and payable under
Article 22, Indemnity.
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IN WITNESS WHEREOF, the parties hereto have executed this Contract on the day and
year below written, but effective as of the day and year first set forth above.

San Bernardino Associated Gover nments

By: By:
Dennis Hansberger
President, SANBAG Board
of Directors

Date; Date:

APPROVED ASTO FORM:

By:

Rex A. Hinedey
SANBAG Counsel
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